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UNITED STATES COURT OF APPEALS 

For Tho Second Circuit 

No. 74-1693 
No. 74-1704 

SECURITIES AND EXCHANGE COMMISSION, 

Plaintiff-Appellee, 

re. 


TILNET & COMPANY, 
FREDERICK TILNET, 


Defendants-Appellants, 


-and- 

I. ALAN HARRIS (Cross-Appellant); 
JOSEPH C. HOGAN; 


Appellee. 


Os Appeal from Judgment of the United States District 
Court for the Southern District of New York 

REPLY BRIEF FOR DEFENDANTS-APFELLANTS 
TILNET 6 COMPANY; FREDERICK TILNET 


REPLY TO ANSWERING BRIEF OF JOSEPH C. BOGAN 

Prior Proceedings In this Court 
After this Court had reduced the $150,000 bond suggested In 
the court below to $25,000, defendants made every effort to raise 
this amount but in ocder to accomplish the program It was found 
necessary to borrow no leas than $75,000 to cover the bond and 






restraint of $7,074.88 and to door off ne u wUt sd tax llano which 
the receiver hod allowed to pile up on proper t y an well as to bring 
Mortgage paynente current and neat other pressing obligations. 
Without the full aaount of the loan, no orogran could have been put 
in place alnee all of defendanta' aaaeta were held by the receiver 
and would have to be tuned over simultaneously with provlalen for 
the payuent of accuaulated encumbrances. 

Being unable to ralae these funda In the auaaer of 1974, there 
waa no mans by which the bond could be node aa a practical utter. 
As a result, through the operation of tax liana and default Judg¬ 
ments, real properties with a value of approximately $ 300,000 have 
been lost to the receivership estate. 

The Consent Judgment 

The Bogan brief on pages 7 and 8 assarts that Tllnsy 4 Company 
on B ov e sb e r 9, 1967 was In allegsd violation of the net capital 
rule to the extent of $247,657.99 but falls to note that at the 
hearing on December 6, 1967 the Comission alleged that after 
allowing for the haircut on proprietory securities there was an 
allegsd net capital deficit of 92-odd thousand dollars (A.p. 22). 

The Hogan brief on pegs 9 neglects to note the complete scope 
of the authority specified In the consent Judgment. The Judgment 
specified "The receiver la hereby authorised to employ such 
attorneys, accountants, security experts and other employees as 
may be necessary in discharging the Above authority." (Emphasis 


supplied) (A«pp. 25-28) 





Ro security experts were employed to the great detriment of the 
estate. The use of security experts would have assisted and pro¬ 
tected the receivers through appraisals of closely held securities 
Involving control or merger prospects and similar factors. 

Commencement of the Receivership 

The records of Tllney & Company were not in utter chaos as 
asserted In the Hogan brief on page 10. A detailed suemary of 
position of Tllney t Comp an y was furnished the receivers on 
December 19, 1967 and has proved to be accurate (A.pp. 1360-1390). 

The summary of position Included a breakdown of all Individual 
customer accounts as taken from the firm's basic record books 
(A.pp. 1377-1385). Hogan stated on February 27, 1966 "I think. 

Judge, with reference to the customer accounts the Court should be 
apprised of the fact that they kept a pretty accurate stock record 
book in Tllney & Company, and from the stock record book you can 
see who allegedly owned the securities, and also, of course, you 
can check the securities for X dividend dates." (A.p. 63) and again 
at a hearing on May 6, 1971 receiver Hogan stated, "I think, your 
Honor, that Mr. Tllney'* stock record books confirm these figures. 

We agree upon them." (A.p. 686) 

The summary of position In Tllney'• December 19, 1967 report 
to the receivers showed that the total value of assets held by the 
firm was $2,081,847 of which $1,241,444 represented marketable 
securities or cash Including free securities and securities under 
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loan contributed by the general partner. Total loana were $684,127 
Including a loan of the general partner, leaving $557,317 aa equity, 
conalderlng only caah and marketable securities valued at $1,241,444 
(▲•p. 1363). Offsetting this equity were funds and securities due 
customers Including members of the partner's family and accounts 
payable totaling $302,055 (A.pp. 1363, 1377-1385). These were 
satisfied by the receiver for $249,446 (A.p. 1268) Including one 
claim of a family member in the amount of $6,231 (A.p. 1288). 

The firm's bank accounts were not in a state of confusion as 
alleged In the Hogan brief on f age 10. The summary of position 
showed no overdrafts (A.p. 1372) and Is confirmed by the accountants 
In Schedule 5, page 1, of Document 228. Tllney & Company had only 
one overdraft which was with the First National City Bank and had 
arisen at the time the firm's operations were suspended by the 
Coamisslon In August 1967. This overdraft was reduced to a Judgment 
In October 1967 (A.p. 77). 

There was no Tllney & Company overdraft with the Tinker National 
Bank as noted In the Hogan brief, page 10. This liability was an 
unsecured Joint note of Frederick and Dorothy Tllney and was not re¬ 
ported as a liability of Tllney & Company (Document 228, Schedule 20) 
nor was It reported In the summary of position of Tllney & Company 
(A.p a 1360). The bank elected to file a claim against the receiver¬ 
ship which was satisfied (A.p. 566). 

Typical of the financial gimmickry and distortions used 



by the receiver* end their accountants ie the statement on page 
10 of the Hogan brief that demand loans aa of December 17, 1967 
totaled $663,336.27 and the securities pledged to cover these 
demand loans had a value of only $616,096.23. The collateral - 
demand loans of Tllney & Coupany mere actually paid in the amount 
of $663,861.68 of which $660,892 was raised through the sale of 
collateral (A.p. 1268). The bank loans and Interest actually paid 
was $19,692.79 less than the amount alleged by the receiver in his 
brief. 

A careful analysis of the record dearly demonstrates that 
the value of the collateral securing Tllney 6 Company's four hank 
loans was greatly in excess of the $616,096.68 alleged in the Hogan 
brief on pages 10 end 11 (A.p. 89). 

The Franklin National Bank loan had an interest and principal 
balance due as of December 17, 1967 of $363,326.61 (A.pp. 89, 1367). 
The collateral securing the loan had a value of $378,210 (A.pp. 37, 
1367), not $198,996.38 (A.p. 89), a difference of $179,213.62. 

The Long Island National Bank loan had a collateral value 
as of December 19, 1967 of $268,861 (A.p. 1369) rather than 
$166,203.31 (A.p. 89). The receivers indicated that after deducting 
loan principal and interest of $163,320.83 there was an excess 
value in this loan of only $3,335.68 (A.p. 89). By May 31, 1968, 
however, the excess value had lncreaeed to $66,051.89, indicating 
that while the accountant's report was being prepared the higher 



valuation, $248,841, la tha defendants' summary of position of 
Dae—bay 19, 1967 was being attalnad (A.p. ri99). Credit should 
hava boon given for at laaat tha specific impr o v e m en t of 441,516.21. 

In tha case of tha Matanuska Valley Bank loan tha estimate 
of collateral value furnished the receivers on December 19, 1967 
was $146,721 (A.p. 1370) rsthar than $94,320.41 (A.p. 39). Tha 
collateral security In this loan was liquidated for $134,367.81 
as computed from the final accounting (A.pp. 1273-1274). Several 
of these sales were protested in the unheard surcharge In the 
court below. Clearly the estimate of the collateral value In this 
loan should have been substantially higher — at least to the 
extent of the difference between the value at which the securities 
were sold and the value assigned by the receivers and their 
accountants as of December 17, 1967 or $ 40,065.40. 

An even more blatant error In establishing the value of the 
collateral as compared with the loans appears In the case of the 
Marine Midland Grace Trust Company loan. This loan was liquidated 
January 9, 1968 and tha excess collateral released (Harris Brief, 
p. 16). The accountants valued the collateral In the loan as of 
December 17, 1967 at $176,592.18 (A.p,89). The defendants as of 
December 19, 1967 valued this collateral at $198,906, a difference 
of $22,313.82. Subsequent sales of all but one iter of excess 
collateral In this lean support the defendants' values (A.p. 1273). 

The alleged value of the collateral of the loans at the 
Inception of tha receivership should have been Increased as follows 
on paga 7. 
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Franklin national Bank $179,213.62 

Long Island national Baafc 41,516.21 

Matanuska Valley Bank 40,065.40 

Marina Midland Gracs Trust Company 22.313.82 
Total Incraasa $283,109.05 

Tha Increases in collateral values and the $19,492.79 over¬ 
statement of the loans together total $302,601.84 and vould entirely 
eliminate the $47,139.99 undercollateralisation at the inception of 
the receivership alleged in the Hogan brief on page 10. 

Liquidation of Securities 

As if to add insult to Injury, the Hogan brief on page 12 
Indicates that by some legerdemain the receivers between December 17, 
1967 and May 31, 1968 "transferred en undercollateralisation of aore 
than $47,000 to an excess of collateral value of approximately 
$64,000 over the principal and Interest owing to the banks" when 
In fact there had never been an aggregate undercollateralisation. 

The alleged undercollateralisation if viewed in the most charitable 
sense was a figment of some one's imagination, poor accounting 
practices or possibly a disagreement regarding the methods of valu¬ 
ation to be used between the receivers or the receivers and their 
retainers (A.pp. 95-98). 

Even In stating that they had converted a mythical under- 
col late rallsat Ion of $47,000 as of December 17, 1967 to an excess 
collateral value of $64,000 by May 31, 1968, the receiver neglected 
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to lncladi the isoin collateral released from the Marine Midland 
Ornee Trust Company loan which had a value according to their own 
figures on December 17, 1967 of $87,319.03 which when added would 
Indicate a total excess collateral value of over $151,000 as of 
May 31, 1968 (A.p. 89). 

This esanple of erroneous and deceptive presentation continued 
throughout the receivership. The receivers and their accountants 
presented Inaccurate figures to the court below, the Coowlaaion end 
creditors as to the status of the receivership. They overstated 
liabilities and onltted or understated the value of assets. These 
Inaccuracies are best deoonetreted by e cooper Ison of the eleven 
reports suboltted by the receivers' accountants and one by the re¬ 
ceivers as coopered with three reports suboltted by the defendants. 

In the tabulation following on page 9 the admitted assets and 
liabilities of TUney A Company and Frederick Tllney are shown by 
the receivers or their accountants as of the commencement of the 
receivership, its termination and on ten Intervening dates. 

The defendants suboltted comparative figures to the receivers 
as of Deceober 19, 1967, as noted on page 2 of this brief, and as of 
July 31, 1968 and June 30, 1969. These figures are Included In the 
tabulation. 

The tabulation Indicates the sources of the reports and the 
appendix page numbers from which the figures are derived. Admitted 
assets of Tllney A Company include only marketable securities and 
cash or cash equivalents except as noted. 
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COMPARATIVE TABULATION OF FINANCIAL REPORTS 
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Hot— to Table on ■Ig g, * 

: A,Mt * without established —rksts or* eliminated throughout 
although defendants' figures In no— Instances taka, so— of these Into 
account — offsets to family or affiliate's dal—. 


(1) The defend—ts at the coamncment of the receivership had furnished 
tk* »•—leers with a sum—ry of position — to the status of Til—y 
& Company (A.p. 1363). No report was furnished as to the status of 
the gemral part—r's position. In order to establish comparability 
for the purpoee of this tabulation, the figures pre—nted by the 
account—ta as to the gc—ral part—r's position as of December 17, 
1967 are used after deducting part—r's securities contributed at 
the values established by the receivers' account—ts, $67,566 (Docu- 
e—t 228, Schedule 19), and eliminating a loan —cured by them 
(Document 228, Schedule 20). 


The u— of the account—ts' figures —st not be construed — — 
•Elation that they are correct —d do not contain — rlous omissions 
°* —ts of val—, undervaluations —d overstatement of llabllltlee. 


(2) The receivers' account—ts prepared a report for Til—y & Company 
— of February 26, 1968 In which they Included all of the ge—ral 
part—r's securities which they valued at $54,000. No material 
ch ange s had taken place In the ge—ral part—r'e accounts since 
D®canker 17, 1967 other then the eele of securities securing a 
bank lo— —d properly considered by the account—ts — assets of 
the part—reh lp. The figures for the ge—ral part—r reported — 
of December 19, 1967 — the first 11— of this tabulation, there- 
rmpeetod (No— 1 above) (s— also A.p. 34 for report of 


(3) The— fin—del reports were prepared by the receivers as of July 31, 
1968 —d —re attached to a letter to creditors dated October 31, 1968 
—cl—log claim for— which let—r, however, was not mailed until 
December 16, 1968 (A.pp. 107, 982). 


(4) This —port w— submitted by defend—ts for the be—fit of the 

re—lvers to demo—tra— the ability of tha estate to do— with all 
customers —d creditors of Til—y & Company paid In full —d Frederick 
Til—y a liabilities llqulda—d with tha exception of those of his 
” l F and • h—k which —re to be —cured by pro—rty not valued by 
the re—lvers. 


(5) This report w— prepared by tha race lvers 1 account—ts In co—action 
with the resignation of receiver Harris and after the —ttlement and 
paymant of tha .Noma suit. 

T!£!! r * port by th ® defend— — requested by the SEC — July 16, 
1969 —d so ordered by the Court. 
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(7) Reports outwitted by the receiver's accountsets se of October 31, 
1971 end thereafter Include reel property seised from Cov e rs' 
■entel Stetlstlcel Corporation through s Sheriff's sale in 
September 1971 and carried at tha bought-ln value of $38,466. 

After the paynent of ell colleterel loans and unsecured 
creditors, tha receiver's final accounting reported assets on hand 
vith a net value of $176,723. During the course of the receiver¬ 
ship, in addition to paying creditors the receivers disbursed 
$381,051.02 is expenses of administration of the estate Including 
interest to customer creditors and the sett leas nt of the None lav 


suit. 



irP.? 

Other Expenses 

• 

1278 

D-l, Receivers' expenses and coots, Tllney 6 
Company 

$ 50,762.00 

1279 

D-2, Receivers' expenses and costs, Frederick 
Tllney 

65,557.00 

1279 

D-3 Administration fees and expenses 

202,715.02 

1280 

D-4, Other disbursements 

1,367.00 

1269 

Settlement, Nome law suit 

20,000.00 

1268 

Payment of Interest to customers 

38,761.00 

1269 

Advance, Dorothy M, Tllney 

689.00 

1269 

Advance, Governmental Statistical Corporation 

1,000.00 

1270 

Bond 

200.00 


$381,051.02 

To offset the expenses, the final accounting reported interest 
and dividends of $99,501.26 (A.pp. 1276*1277). In addition, divi¬ 
dends on Central Alaska Utilities stock were received in the amount of 
$3,450 (A.p. 1268). These Income items offset the expenses paid by 
the receivers sad resulted in net expenses of $276,099.76. 
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Xt 1* dinged in the surcharge, uhlch this apped aaaks ta 
hava adjudicated, that spadflc aalaa of aacnrfttlaa vara Mda at 
loaaaa to tha aatata totaling $448,000 (A.pp. 938-939). Indu’ d 
la thaaa loaaaa taa tha aala of a security, City Csamafca Corpor¬ 
ation dobanturaa, to an insider at a loot of $100,000 (A.p. 1100). 

Tha expeditious closing of thla receivership would hava re¬ 
sulted In a aatarld savins of expanses and substantial recoveries. 
Through the delay and misinformation aa to values and other improper 
acts, the receivers have caused tremendous damages for which com¬ 
pensation Is sought. 

Contrary to Hogan's claim that tha SBC approved dl sales 
(Bogan Brief, p. 13) and had full knowledge of them, nothing in the 
record dlsdooes any blanket approval of sales by the SBC who In 
fact stated on October 15, 1970 "We wrre relying In the liquidation 
of assets on the judgment of court appointed officers." (A.p. 606). 

Receiver Hogan In his brief states on page 13 that Frederick 
Tlimey approv e d or acquiesced to dl sales of seturltles. There Is 
nothing in the record to support this statement other than Harris' 
self-serriog comments before the court below at a hearing on Kay 4, 
1972 (A.pp. 1038-1039). 

The City of Home Matter 

Hogan alleges that Tllney's attitude towards the None settle¬ 
ment caused additional work and expense (Hogan Brief, p. 14). The 
facts ere that the Nome settlement was not consummated until Tllney 
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traveled to Alaska In December 1968. A hearing on ttmber 18. 1968 
revealed that far fro. having nettled the Nome suit aa of that date 
the receivers were burdened with the suit and had retained counsel 
to contest It In the Alaska courts (A.pp. 1*0-147). Tilney announced 
that he vaa going to Alaaka (A.p. 151); Farris objected but the Court 
did not order Tilney not to make the trip (A.p. 151). As a result 
of the trip, the suit was settled without any additional effort. 

The record Indicates that counsel for the receivers conferred on 
the settlement on December 20. 1968 (Exhibit 1, p. 29) after Tllnsy's 
conference In Anchorage. Subsequent time reported by the receivers 
«nd counsel involved the preparation of the various legal dociaeent. 
to consummate the settlement on April 15, 1969 (A.pp. 167-168; 

Exhibit 1, pp. 32-34). 

Claim Again st D. Raymond Kerney & Co. 

Contrary to the Insinuations that Tilnay’s tax memorandum 
delayed the Tenney settlement, the record show, no such thing. The 
memorandum was submitted November 18, 1968 and the very next day the 
Court ordered the settlement and the satisfaction was before receiver 
Hogan on November 22, 1968 (A.p. 153; Exhibit 1, p. 28). 

The Kenney claim had not arisen until October 1966 when that 
firm defaultad on Its account to Tilney 4 Company and Tilney had not 
been trying for years to collect as the Uogan brief on page l 5 would 
lead this Court to believe. 
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Sale of Alaska Real Estate 

The Hogan brief on page 15 doea not accurately portray the 
events leading to the eventual sale of this property. Hogan stated 
that Tllney opposed the sale of the property at $32,000 but that the 
Court approved the sale which resulted In a gain of eore than $12,000 
to the estate. 

The facts are that Hogan had agreed to sell the property for 
$20,000 but, when confronted with an appraisal showing the property 
to be worth $45,000 upon which Tllney relied, renegotiated the sale 
and obtained a revised offer of $32,000 net from the original pur¬ 
chaser. This was adeltted by Hogan in his affidavit to the Court for 
allowances when he stated! 

"An appraisal of the property was ordered, but before 
receipt of same a fire counter-offer was aade In the amount 
of $20,000. Said offer waa accepted subject to an appraisal 
and court approval." 

"The appraisal, when received, estimated the value of the 
property to be $45,000.00, which seemed high according to In¬ 
formation obtained by your deponent at the time of fore¬ 
closure. However, with some embarrassment, your deponent 
renegotiated with the agent for the purchaser and succeeded 
In obtaining an offer In writing of $32,000.00. net." 

(A.p. 407) 

The SEC requested additional appraisals as required by Section 
2001 of Chapter 28 of the United Stetes Code and after receipt of 
these Tllney In a letter to the Court consented to the sale of the 
property at $32,000 (A.p. 564). 
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REPLY TO ANSWERING BRIEF OP 
I. ALAN HARRIS 

The Waddlngton Bank 

The Harris brief on page 29 repeats his allegations "The bank 
was found by Studley to be In terrible condition•" These allegations 
of a poor condition were the primary excuse for Harris becoming 
involved in the control of the bank and had been stated on the 
record prior to the auction which undoubtedly contributed to the 
poor results, as previously noted in appellant's brief on page 37. 

The purchaser at the auction, Harry S. Pack, Esq., who after 
his purchase became Chairman of the Board and a director of The 
Waddlngton Bank, took exception to the allegations of poor condition 
as noted In an affidavit (A.p. 1011). Mr. Pack was present In 
Court on May 4, 1972, prepared to testify aa to the contents of his 
affidavit but the court below afforded no op d ortunity for him to be 
examined. 

No appraisal of the value of this security was made before Its 
original sale and no appraisal was made before the subsequent 
resale although Tllney requested the Court to have one made. 

Respectfully submitted, 

SAXE, BACON & BOLAN P.C. 

Attorneys for Pefendants-Appellants, 

Tllney & Company, Frederick Tllney 
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AFFIDAVIT OF SERVICE BY MAIL 


STATE OP NEV' YORK ) 


COUh'lY OF .ASSAL 


CASPKV. L. CLEME'«TF., being dulv sworn, denoses and save 


H at he Is Ercsldent of the Dnvenrorr I’rega, Toe 


attac.,.*d Brief In the natter of SECURITIES AM) EXCi'AXOF. COV'-ISSIP: 


rielntlff-Annelleo, vs. TILVTY A cnVPANY, FREDERICK TILNFY, Defendants 


That on tne 0th uay of October l')75 he served two (2) copies of 


1-rank 1 in !). urmsten, Fso. 
Securities and Exchange Commission 
26 Federal Plaza 
l ew Yorl , ... Y. 10007 


Robert K, Mulligan, Too. 
Wagner, Qtillllnar. & Pennant 
350 Fifth Avenue 
•lev Yor' , .. Y. 10001 


V/llllar. Ccmstein, Esq. 

Shaw Bernstein Scheuer Hovden A 'i.innO 
20? Madison Avenue 
.lew York. .I. Y. 10017 


Terence T. Cllheany, P.ao. 
Cadwalader, Wiekerahan L Taft 
one all ftr*>et 
:.ev York. Y. 10005 


Vr. Alfred Konpel 
Fouls L). Hlun A Comnanv 
331 Kadlson Avenue 
'.ev York, Y. 10017 


by depositing same, securely enclosed In a oost paid wrapper In a lost offlca 
regularly maintained bv the 1 nlted States ^ovemwnt at Mlneola, hew York, 
County of Nassau, directed to said attorney* at t.ie addresses listed above, 
those being the addresses within the State designated for that purpose upon 
the preceding papers In this action, or the places where tnev then kept 
offices between which places there was and now Is a regular conxrunicatlon by 


Deponent Is over the i&oWW™* 

KOTARY PUBLIC. Slate ol lies Yof» 
So 4608762 

... in N»'v u Cgunt* 


Sworn to before me this 
■Itth day of October 19?$ 








